December 30. 1767. 


ANSWERS 


FO: :K 
n= Fo A . 
JAMES CHALMERS merchant in Leith, 
Pry a 
e e 
(STS) TO 
CLE ANY, 
W Tx : 2 : 
The PE 1TIO N of James Muirhead writer in 
Edinburgh, . n 


HE queſtion in diſpute is, with ſubmiſſion, liable to 

no ambiguity; the interlocuor reclaimed againſt is 
founded upon clear principles of law; ſo that a very 
few words would be. ſufficient to ſatisfy the court, 
that the merits of the queſtion is in favour of the reſpondent : 
but as the reſpondent has been put to a very great expence, by 
the unparallelled litigiouſneſs of this petitioner, and which is 
now become an object of conſideration in this cauſe ; ſo, in or- 
der to give your Lordſhips a juſt view of his conduct, it will be 
proper for the reſpondent to give a full detail of the proceedings 
from the beginning; and from a bare recital of the facts, the 
reſpondent is humbly perſuaded, that your Lordſhips will be of 
opinion, not only that the merits of the cauſe itſelf is for the 
reſpondent, but that he is intitled to a full indemnification for 
the damages and expences he has ſuffered in this caſe. 

The petitioner having been proprietor of a tenement of land 

in the head of rhe Canongate, ſignified an intention to the re- 

ſpondent, who had been his tenant, to diſpoſe thereof; and af- 
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TELL 


ter many communings, the bargain was at laſt concluded, in 
preſence of two tradeſmen of character, called of purpoſe by the 


parties, upon the 26th of Auguſt 1757, at the price of L. 190 


Sterling. 

As the reſpondent's ordinary doer had ſet out for England that 
day, and who it was intended ſhould have been preſent to draw 
a proper minute of ſale, the petitioner, who is himſelf a practi- 
tioner of the law, ſaid he would draw a miſſive letter, which 
would equally bind both parties : and accordingly the following 
letter, holograph of the petitioner, was by him delivered to the 
reſpondent. | | . 

« Sir, I promiſe and oblige me, that Thomas Anderſon 


«© merchant in Leith ſhall diſpone to you a tenement of land in 


«© the head of the Canongate, which formerly belonged to 
«© me, poſſeſſed by James Inglis merchant in Canongate and 
* others, and that upon payment to him of L. 190 Sterling, 
L. 100 to be paid at Martinmas firſt to come, and the L. go 
« at Candlemas firſt to come; and that from and after Whit- 
e ſunday laſt paſt, which is to be your entry thereto, you ha- 


eving paid L. 1 Sterling of earneſt : and that the rights ſhall ' 


«© be made out at the fight and pleaſure of Mr Walter Ferguſon 
« writer in Edinburgh, which I oblige me ſhall be done at or 
cc before Martinmas firſt. IT am, Sir, your moſt obedient hum- 
e ble ſervant, (ſigned) James MuiRHEaD. Canongate, 26th 
« Auguſt 1757. Addreſſed) To Mr James Chalmers merchant 

« in Leith,” | 
The reſpondent, not ſuſpecting that the implement of the 
bargain would be attended with the leaſt difficulty, made ſundry 
meliorations on the tenement, and at Martinmas offered the 
L. 100, being the firſt moiety. But the petitioner ſaying that 
he had only occaſion at that time for no more than the half, the 
reſpondent paid him L. 50, for which he granted his bill as a 
voucher ; and Mr Ferguſon having returned from London upon 
the 29th of November, the above letter was put into his hands, 
with the progreſs, in order to make out the diſpoſition : but in 
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two or three days thereafter the petitioner returned, and told, 
that Anderſon was dead, and that implement of the tranſaction 
behoved to ſtop for ſome time. | | 

It is now above ten years ſince the bargain was made, and 
the reſpondent has been in conſtant communings, ſubmiſ- 
fions, and law-proceſles to procure implement; yet the peti- 
tioner, by different ſhifts, and turning himſelf into ſo many 
different ſhapes peculiar to himſelf, as is believed without a 
precedent, has had the art, not only to delay granting a diſ- 
poſion in terms of his miſſive, but alſo to keep poſſeſſion of a 
conſiderable part of the ſubject, and with the rents thereof 
to defend himſelf at law, againſt implementing his own ob- 
ligation, „ 1 | | 

And more particularly, after amuſing the reſpondent for 
above a year, that he had been employed in removing certain 
difficulties thrown in the way by the heirs of Anderſon, a- 
gainſt implement of the bargain, as if the tenement ſold had 
belonged to him, the petitioner threw off the maſk, and 
executed a precept of warning in his own name as heritable 
proprietor, againſt William Hay, to whom the reſpondent had 
ſet the ſhop or lower ſtory, to remove therefrom at Whitſun- 
day 1759. 

The reſpondent having challenged the petitioner for this 
ſtrange ſtep, the only anſwer he made was, that he wanted 
to get free of the bargain : and that as for the heirs of An- 
derſon, they had no title: for that although he had executed 
a diſpoſition of the tenement to their father in the 1755; yet 
he had never delivered it, nor had any thing followed upon 
it; and, in order to confirm what he ſaid, he took the diſ- 
poſition out of his pocket, and ſhowed it to the reſpondent. 

The petitioner thereafter brought an action of removing a- 
gainſt William Hay, before the bailies of the Canongate; 
which having been oppoſed by the reſpondent, it was im- 
mediately dropped. 3 
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The petitioner having thus openly avowed an intention 


not to fulfil his obligation, the reſpondent was adviſed to 


May 2. 759. 


bring an action againſt him, before the ſheriff of Edinburgh; 
libelling upon the foreſaid obligatory miſſive; and concluding 
that the petitioner ſhould be decerned to grant a diſpoſition 
in implement thereof. 

In this action it was pled, in defence, on behalf of the pe- 
titioner, That the tenement did not belong to him, but to 
Thomas Anderſon ; ; and that by his death the obligation be- 
came impreſtable; and this, although the reſpondent had 
produced in proceſs the execution of the foreſaid warning, 
and alſo of three different diſcharges, wbich the petitioner, 
as proprietor of the ſubjects, had granted to the tenants for 
rents that had become due after the term of the reſpondent's 
entry. 2do, That the letter contained no obligation upon 
the reſpondent; and that if the reſpondent was not bound, 
neither could the petitioner be bound. And, 420, He con- 
tended, That there was ſtill /ocus pœnitentiæ. 

Theſe defences were moſt juſtly diſregarded by the ſheriff, 
who, of this date, pronounced the following interlocutor. 

« Repels the defences, and finds the defender liable to pro- 
cure from the heirs of Anderſon, and deliver to the pur- 
fuer a valid diſpoſition of the tenement libelled, with pro- 
* per and neceſſary clauſes, and aſſignment to the rents, 
8 3 and duties, for all time from and after Whitſunday 
* 1757; or otherwiſe finds him liable in the purſuer's whole 
damages and expences. 

The petitioner thereupon ſhifted his ground; and by a 


minute ſigned by himſelf, © referred to the purſuer's oath, 


that he agreed to paſs from the bargain libelled.” 

The reſpondent accordingly deponed, That he never did 
agree to pais from the bargain, nor did ever impower or 
give commiſſion to any perſon to paſs from the bargain for 


him.” 
As 


riff of this date. 
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As the reſpondent conſidered the foreſaid reference as a 
aſſing from his former defences, of its being a fadtum im- 
reſtabile ; ſo he gave in to court a ſcroll of a diſpoſition to 
the ſubject by the petitioner himſelf; which, after keeping a 
week, he returned without making any objection. In reſpect 
whereof, the ſheriff, upon the 15th June 1759, ordained him 
to ſubſcribe a diſpoſition upon ſtamped paper, agreeable to 

ſaid ſcroll, 

The petitioner thereupon reclaimed againſt theſe interlocu- 
tors, and repeated again his former defence. To which the 
now reſpondeat made anſwer in point of fact, viz. That An- 
derſon was never proprietor of the ſubject, but that Mr Muir- 
head himſelf was the only proprietor at the date of the bar- 
gain, and continued ſo; for that the diſpoſition thereof 
which he had executed in favour of Anderſon, was admitted 
never to have been delivered to him: And the ſheriff, upon 


adviſing the petition and anſwers, of this date adhered. July 18. 1759. 


The petitioner thereupon applied by bill of advocation; 


which, upon anſwers, was of this date refuſed by Lord Pre- july 28. 1759. 


ſtongrange Ordinary. And he having thereupon reclaimed to 


your Lordſhips, you, of this date, upon adviſing petition, Aug. 9. 1759. 


with anſwers, adhered to the Lord Ordinary's interlocutor. 
The cauſe having returned to the ſheriff, and a proper time 


having been allowed to the petitioner to obtemper the former 


judgement, by producing a diſpoſition ſigned by him; pro- 
teſtation was admitted againſt him for not compliance; and 
the reſpondent was allowed to give in an account of expen- 
ces. | | 

The petitioner thereafter preferred a reclaiming petition to 
the ſheriff againſt the foreſaid interlocutor of the 15th of 
June 1759, notwithſtanding that a bil] of advocation, com- 
plaining thereot, had been refuſed, firſt by the Lord Ordi- 
nary, and afterwards by your Lordſhips. And this petition, 
with anſwers, having been adviſed, was retuſed by the ſhe- 
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The petitioner preferred a ſecond bill of advocation; ; which 
came in courſe before Lord Edgefield Ordinary; and upon 
anſwers, his Lordſhip refuſed the ſame of this date. And the 
cauſe being returned to the ſhieriff, the reſpondent inſiſted for 
his expences, conform to account given in ſome time before. 
And further time being allowed the petitioner to ſee and ob- 
ject, and the account being returned without objections, the 


Nov. 9. 1759. heriff found him liable in L. 18: 3: 5 Sterling, the ſum in 


the account, and in the expences of extracting the decreet. 

The petitioner, who was ever fertile in ways and means to 
procure delays, did, upon the 15th of November, prefer a 
petition to your Lordthips, reclaiming againſt Lord Edge- 
field's interlocutor of the 18th of October preceding ; upon 
which the court remitted to the ſheriff to hear him on his ob- 
jections againſt granting of the diſpoſition. 

In conſequence thereof, the petitioner gave in objections, 
containing ſeveral facts concerning Anderſon's purchaſe of 
the tenement, not only new and incredible, but inconſiſtent 
and contrary to what he had formerly admitted to be the fact, 
And after anſwers were put in thereto, he propoſed a ſub- 
miſſion, which was agreed to upon the part of the reſpond- 
ent; which was accordingly made out to Mel. Spence and 
Urquhart, writers to the fignet. However, before ſigning, 
he refiled, and profeſſed himſelf ready to grant a diſpoſition; 
and, for that purpoſe, ordered a ſearch of the records to be 
made himſelf, and in every reſpect, to outward appearance, 
was ſenſible of his former errors and miſtakes. 

But it appeared, that in this he was not ſerious ; that it 
was only done in the view to gain time, to execute a ſtrange 
conceit he had taken up, of infefting his wife in the tene- 
ment on the 18th of February 1760, on a poſt-nuptial con- 
tract, ſaid to have been paſſed between them the 10th of Oc- 
tober 1750, in an yearly annuity of 500 merks ; and, in her 
name, to bring an action againſt the foreſaid William Hay, 
the reſpondent's tenant in the lower * or ſhop, before 
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the bailies of the Canongate, for payment of the rents there- 
of, bygone and in time coming: but the reſpondent having 
cauſed compearance to be made in the action on behalf of his 
tenant, and a true ſtate of the fact having been laid before 
the court, the petitioner and his wife thought proper to in- 
fiſt no further. 

The reſpondent's doer "IO got the ſearch of the recor ty 
from Mr Ker, who had been employed by the petitioner 
himſelf, the petitioner refuſed to pay Mr Ker's account, a- 
mounting to L. 7, 11s. Sterling; which obliged Mr Ker to 
bring an action againſt him before the ſheriff; in which he 
defended himſelf, by denying that he had employed Mr 
Ker, and that he could not be bound unleſs Mr Ker could 
ſhew a written order under his hand. 

The petitioner having thus failed in two attempts to poſ- 
ſeſs himſelf of William Hay's rent for the lower ſtory, made 


a third attempt no leſs extraordinary than the former. 


This ſhop had been ſet in tack by Mr Walker, Muir- 
head's author, to Walter Neilſon, which did not expire till 
Whitſunday 1759. Mr Neilſon had given up this tack to 
the reſpondent, when he became purchaſer ; but the other 
double of the tack being in the petitioner's hands, he 
brought an action, as proprietor of the ſubject, and as aſ- 
ſignee from Walker, his author, againſt Walter Neilſon, for 
the rents of the ſame preceding Whitlunday 1759, being 
two years after the reſpondent's entry to the purchaſe ; in 
which proceſs the reſpondent was caſt, and expences found 
due againſt him, tho' afterwards opened by a repreſentation ; 
and this proceſs the reſpondent had alſo the trouble and ex- 


_ pence of defending. 


The petitioner having been ſo far defeated in theſe at- 
tempts, the next ſtep which he thought proper to take was, 
to bring a reduction of his own holograph miſhve letter, 
upon theſe grounds : That it was null, as wanting the eſſen- 
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tial ſolemnities required by law: And, 249, That it had long 


ago loſt its force and effect. And this reduction having 

been remitted to the late Lord Juſtice- Clerk, he, upon adviſing : 

July 12. 1560 a full minute of debate, of this dare, repelled the reaſons of . 
reduction, and ailoilzied. And upon adviling repreſentation = 

pa. b. 77 sand anſwers, his Lordihip, of this date, adhered ; and there- h 
Dec. 15- after, of this date, his Lordſhip refuſed a ſecond repreſenta- tl 
tion. 

Wicth' reſpect to the proceſs before the ſheriff at the reſpon- 0 

dent's inſtance, for implement of the minute, which had 7 


{topped for ſome months, on account of the foreſaid com- 
munings, and propoled ſubmiſhon ; the reſpondent in the 
mean time having got information that the tale of the tene- 
ment's being in the perſon of Anderſon was without foun- 
dation, and that the petitioner was not poſſeſſed of any bill 
of Anderſon's for the price, as he alledged, applied to the 
{heriff by petition, craving, That the now petitioner might 
be ordained to produce Anderſon's bill for the price, which 
he had ſo often ſaid he was poſſeſſed of; and that he ſhould 
appear in court, and anſwer ſuch interrogatories as ſhould 
be put to him relative thereto. ” 
The now petitioner, in his anſwer, acknowledged he had 
not the ſaid bill. Upon which the ſheriff ordained him to 
compear in court next court-day, and anſwer ſuch interroga- 
tories as ſhould be put to him. But he having failed to ob- 
temper the interlocutor, proteſtation was admitted againſt 
July 9. 19750. him, and of this date the ſheriff again found him liable to 
| grant the reſpondent a valid diſpoſition cf the ſubjects libel- 
led. | 
Againſt this interlocutor Muirhead preferred a petition, in 
which he ſet forth, That the reſpondent had agreed to paſs 
from the bargain, although above a year before this very 
fact had ben referred to the reſpondent's oath, and he had 
deponed negative. And upon adviſing the ſame, with the 
July 25. 1560. anſwrers, the ſheriff ordained the petitioner to produce the 
ball 
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bill ſaid to be grantell to him by Anderſon for the price of 


the ſubjects libelled. 
The petitioner thereupon preſented his third bill of ad vo- 


cation, which was paſſed on account of his foreſaid proceſs 


of reduction then depending in court: And this ad vocation 
having been remitted to the reduction o contingentiam, and 
the petitioner having given in a repreſentation, craving 
judgement upon the merits of the advocation, the ſame was 
appointed to be ſeen and anſwered, by interlocutor of this 


date. July 13. 1762. 


After this repreſentation was laid before the reſpondent's 
counſel, to draw anſwers, the petitioner, on account of cer- 

tain miſdemeanors, was committed to priſon, by order of 
your Lordſhips, and was diſcharged from acting as an agent: 
and however much reaſon the reſpondent had to be provoked 
with the uſage he had received from the petitioner ; yet the 
reſpondent, commiſerating his unhappy ſituation, and un- 
willing to take any advantage of it, did ſtop any further pro- 
ceedings until the petitioner ſhould be again ſet at liberty. 

The reſpondent had reaſon to expect, that fo much lenity 
upon his part, would have brought the petitioner to a ſenſe 
of his duty. Indeed, at firſt, he ſeemed to expreſs a grateful 
ſenſe of the treatment he had received from the reſpondent, 
and declared his readineſs to end every thing amicably; and, 
after various ſhifts and delays upon his part, a ſubmiſſion 
was at length entered into: But although it depended above 
eighteen months, the petitioner could not be prevailed with 
to keep ſo much as one of the many appointments that had 
been made with the arbiter. 

The ſubmiſſion having thus expired without any thing be- 
ing done, the petitioner again renewed his applications in a 
moſt ſubmiſſive manner; and although the reſpondent had 
been ſo often bubbled, yet upon his again agreeing by a miſ- 
hve, that the proceſs ſhould not ſleep during theſe commu- 
nings, did once more liſten to. his profeſſions ; but which at 


laſt ended in nothing, as formerly. 
While 


„ 


While the petitioner was making theſe applications to the 
reſpondent and his doer, in order to have all matters amica- 
bly ſettled, he had wakened the proceſs above mentioned, for- 
merly carried on in his wite's name, before the bailies of the 
Canongate, and inſiſted in his own name againſt the reſpon- 
dent's tenant, William Hay, for the rents of the thop, from 
Whitſunday 1759, at L. 14 per annum; and obtained decreet 
againſt Hay, then out of the kingdom, for the foreſaid rent, 
although he knew that it was not only above the real rent, 
but that a great part of the rent purſued for had been alrea- 
dy paid. 

This obliged the reſpondent to protect his tenant; and for 
that end a proceſs of multi ple-poinding was raiſed, and a 
ſuſpenſion obtained on double diſtreſs; and the reſpondent 
being now refolved to have no more communings with a 
man upon whom there could not be the leaſt dependence in 
any one thing; ſo he cauſed intimation to be made to him, 
that he was to go on in the proceſs: and the late Lord Ju- 
ſtice-Clerk, upon adviſing the petitioner's repreſentation al- 


Feb. 7. 1756.ready noticed, with the anſwers made thereto, of this date, 


found James Muirhead liable to grant to James Chalmers 
* a valid diſpoſition to the ſubjects libelled, and decerned.” 


Marchq 1756, And afterwards, at a calling of this date, his Lordſhip al- 


lowed the decreet formerly pronounced to be extracted. 
Againſt the firſt interlocutor a repreſentation was given 
in for the petitioner; . in which he nl. that the pro- 
ccfs was ſleeping. But as this was only done to gain time, as 
he well knew that the allegation could be inſtantly diſpro- 
ved, by his own letter above mentioned; ſo a ſecond repre- 
ſentation was given in for him; in which he ſet forth, that 
the former repreſentation was owing to a miſtake of his a- 
gent; and although nothing new 1s ſet forth in this repre- 
ſentation, to procure an alteration of the interlocutor; yet 
as it was preſented among the laſt day - of the ſeſſion, it was 


2 48 to be anſwered. | 
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The proceſs was thereafter remit to the preſent Lord Ju- 
ſtice-Clerk, in place of the former Ordinary; and the fore- 
ſaid proceſs of multiple-poinding and ſuſpenſion, which was 
brought at the inſtance of Hay the tenant, was remit to, 
and conjoined with the reduction and advocation ob contingen- 
tiam; and his Lordſhip, upon adviſing the foreſaid repreſen- 


tation, with anſwers, of this date, pronounced the following geb. 3. 1767. 
interlocutor. 


** The Lord Ordinary having confidered this 
„ repreſentation for James Muirhead, with the anſwers thereto 
for James Chalmers, finds ſufficient evidence, that ſince the 
date of Muirhead's holograph miſſive to Chalmers libelled 
„on, Muirhead has, in various inſtances, continned to act as 
* proprietor of the tenement in queſtion, and therefore re- 
„ pells the defences founded on his pretended diſpoſition of 
the tenement to Anderſon ; adheres to the interlocutor of 
© the former Lord Ordinary, of the 7th of February and 
„ 4th March laſt, and refuſes the defire of the repreſenta- 
tion; and, further, prefers the reſpondent James Chalmers 
„ to the bygone rents of the houſe and ſhop, part of the 
“ ſaid tenement, reſting and owing by William Hay, raiſer 
„ of the multiple-poinding, and decerns in the preference 
* and multiple-poinding accordingly; and finds james 
% Muirhead liable to the ſaid James Chalmers in the ex- 
8 1 of proceſs, and ordains an account thereof to be gi- 
ven in. 

7 this Ingerdocutar. the pctitioner-preferred a repre- 
ſentation; in which. among other things, he inſiſted, That 
the reſpondent {hould be ordained to produce the title-deeds 
of the ſubject, and particularly the .diipoſition that was 


granted in favour of the petitioner hiniſelf by his author Wal- 
ker, and the diſpoſition granted by the petitioner to Anderſon; 
and the Lord Ordinary, upon adviſing this reprcſentation, of 


this date pronounced the following interlocutor. 
66 


' Having. 
conſidered this repreſentation; in regard the reſpondent, 
* after jo much litigation before the former Lord Ordinary, 
£6 h 
as, 


Alarch 11. 


1757. 


1 0+] 
“ has, in his ſixth repreſentation, declined ſtating his de- 
** fence, or to point out the importance of the production 


which he now demands, refuſes rhe deſire of the repre- 
* ſentation, and adheres to his former interlocutor.” 


Againſt this interlocutor the petitioner repreſented ; and 


the Lord Ordinary, upon adviſing the ſame, with anſwers, 


of this date pronounced the following interlocutor. Ha- 


* ving conſidered this repreſentation, and anſwers thereto, 
© refuſes the deſire of the repreſentation, and adheres to the 
“ former interlocutor ; ſuperſeding extract till the third ſede- 
«© runt day of June next; and in the mean time appoints 


Walter Ferguſon writer in Edinburgh, as factor, to uplift. 


© the rents of the tenement in queſtion, which will fall due 
„ at Whitſunday next, upon his finding caution to account for 


« the ſame, to the perſon who {hall be found to have beſt 


right thereto, upon the iſſue of this cauſe.” 

The petitioner thereupon preferred his eighth rep? 1 
in which he ſet forth, That David Loch had procured a diſ- 
poſition to the ſubject, on the 18th of May 1767, from 
James Anderſon, the ſon of the foreſaid Thomas Anderſon; 
and that he had brought an action againſt the petitioner, be- 
fore the ſheriff of Edinburgh, for exhibition of the progreſs, 


and for payment of L. 500 Sterling, as the rents of the ſub- 


jets, ſince Whitſunday 1755; and in this repreſentation, he 
3 the Lord Ordinary to alter the former interlocutors, at 
leaſt to ſuperſede any procedure in this proceſs, until that at 
the inſtance of Mr Loch, before the ſheriff, is determined. 


July 2. 176%. And the Lord Ordinary, upon adviſing thereof of this date 


pronounced the following interlocutor. Having conſidered 
this eighth repreſentation for James Muirhead defender, 
** refuſes the defire thereof, and adheres to the former inter- 
locutor.“ 

The petitioner thereupon preferred his ninth repreſentation 
to the Lord Ordinary; m which he expreſsly admitted, that 
Anderſon had agreed that he ſhould ſell the ſubjects for his 
own payment; that the bargain with Anderſon had accor- 

dingly 


li- 


els, |} 


tat 
12d. 
Jate 
red 
der, 
1ter- 


ation 
that 
r his 
ccor- 
ngly 


E 


dingly been paſſed from; that Anderſon had delivered up to 
the petitioner the diſpoſition that had been granted in his 
favour; and that the petitioner, on the other hand, had de- 
livered up to Anderſon the bill which he had granted for the 
price: and in this repreſentation he prayed the Lord Ordi- 
nary to find, that he was not bound to grant a diſpoſition to 
the reſpondent; or at leaſt to ſuperſede further procedure un- 
til Loch was brought into the field, who claimed the ſub- 
jects under the diſpoſition to Anderton ; and the Lord Ordi- 


nary, of this date, pronounced the following interlocutor. July 24 1767 


“Having conſidered this repreſentation; in regard it is 
« therein admitted, that the ſale by the defender to Ander- 
“ fon was redeemable; and that the ſecond ſale by the de- 
“ fender to Chalmers, the purſuer, was made with Ander- 
*« ſon's conſent; and that upon the ſecond ſale's being con- 
„ cluded, he the defender delivered up Anderſon's ſecurity 
for the price, and received back the diſpolition which he 
the defender had granted in favour of Anderſon, whereb 
** the ſale to Anderſon was totally vacated, and the reſpon- 
dent reinſtated in his original right to the tenement in 
% queſtion ; therefore refuſes the deſire of this nmth repreſen- 
* tation, and adheres to the former interlocutors.“ 

Thereafter David Loch made his appearance in the pro- 
ceſs; and the petitioner thereupon preferred his tenth repre- 
ſentation ; in which he prayed the Lord Ordinary to alter the 
former interlocutors, or at leaſt to ſuperſede any farther pro- 
ceedings until the queſtion betwixt Mr Loch and the reſpon- 
dent ſhould be determined. But the Lord Ordinary, of this 
date, refuſed the repreſentation, and adhered. 

The petitioner hath reclaimed ; the petition is ordained to 
be ſeen and anſwered; and in obedience thereto, this is hum- 
bly offered on behalf of the reſpondent. - 

The petitioner, in the % place, contends, © That in all 
events procedure mult be ſiſted, till the competition be- 
% twixt Mr Loch and the reſpondent be determined; becauſe 
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“ he ſays, that if it ſhall be found, that the tenement was 
* the property of Anderſon at his death, or that Mr Loch's 
right is good, it muſt of courſe be found, that the peti- 
* tioner has no right or title to the tenement, and therefore 
can convey none to Mr Chalmers, whatever claim might 
lie againſt the petitioner for damages,” And it is further 
ſaid, © That the petitioner had not come under an obliga- 
„tion that he himſelf ſhould grant a diſpoſition to the re- 
„ ſpondent, but only that Anderſon ſhould grant it.” 

But, with ſubmiſſion, the whole of this reaſoning is moſt 
incodcluſive; ; nor does the ſhadow of an argument from thence 
ariſe, why the interlocutor of the Lord Ordinary ſhould be 
altered. The interlocutors complained of find, 7 hat the pe- 
titioner is liable to grant to the reſpondent a valid d. z Hoſition of 
the ſubjects in queſiion. And it is not eaſy to find upon what 
principle of law that judgement can be called in queſtion, 
or that it can make the ſmalleſt variation upon it, whatever 
ſhould be the effect of the diſpute betwixt Mr Loch and the 
reſpondent. 

It is quite immaterial in this queſtion, whether, at the date 
of the obligation which the petitioner granted to the reſpon- 
dent, the right of the tenement was in the petitioner, or in 
Anderſon. If the petitioner has come under an obligation, 
that Anderſon ſhould grant a valid right of the ſubject to 
the reſpondent, the petitioner is certainly bound to do every 
thing in his power to make that right effectual; and if An- 
derſon ſhould either refuſe to diſpone, or had not the right, 
and therefore could not diſpone, there cannot be a doubt, 
that decreet muſt paſs againſt the perſon who granted the 
obligation, decerning him to grant a valid right to the 
ſubject. 

If indeed the petitioner, who 3 the obligation, had 
himſelf no right to the tenement, then the decreet could not 
be ſpeciſically implemented by him, and the creditor in the 
obligation would be laid under the neceſſity of having re- 
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courſe to a claim of damages, and which he behoved to li- 


* quidate the beſt: way he could. But it is impoſſible that the 
debtor in the obligation can be allowed to ſay, that he is not 


bound to ſpecific performance of the obligation; but that 


| the creditor muſt be contented with what damages he can 


qualify by the non-performance of the obligation. Without 


" inquiring into what right is in the granter, the creditor is 


certainly intitled to have decreet againſt him for ſpecific per- 
formance ; that by adjudging thereupon in implement, all 
and every right that is in the granter may be carried. 

If the petitioner has truly no right, the reſpondent will of 
neceſſity be obliged to have recourſe to a claim of damages; 
but if the right is truly in the petitioner, and if he ſhall re- 
fuſe to grant a voluntary diſpoſition, the right can be carried 
by an adjudication in implement ; and the reſpondent is cer- 
tainly well founded in the judgement already pronounced in 
his favour, in order to be the foundation of ſuch adjudica- 
tion. 

The queſtion betwixt Mr Loch and the reſpondent can af- 
ford no ſort of defence to the petitioner. He cannot be al- 


| Jowed to plead his own turpitude, in having granted double 


rights, in defence againſt an obligation that was fairly and 
honeſtly obtained upon the part of the reſpondent. For altho' 
the petitioner had come under an obligation to diſpone the 
ſubject to twenty different perſons, and although he could not 
ive ſpecific implement to more than one; yet he would cer- 
tainly be bound to give each of them ſpecific implement; 
and all and each of them would be intitled to have a perſona] 
decerniture againſt him, for that effe&t, that they might 
thereupon complete their titles by an adjudication in imple- 


ment. In all ſuch caſes, he who ſhould procure the firſt in- 


feftment, whether upon a voluntary diſpoſition, or upon an 
adjudication in implement, would carry the ſubject, and the 
claims of the reſt behoved of neceſſity to reſolve into a claim 
of damages: fo that the action at the inſtance of David Lech 
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is ſo far from being a reaſon for a delay of the proceedings, 
that it is a reaſon why no delay ſhould be granted, when the 
petitioner has no relevant defence againſt the action; becauſe 
by a delay he might otherwiſe be cut out of his preference, 
which he is in the courſe of eſtabliſhing by diligence, and 
which he, like every other creditor, is intitled to eſtabliſh up- 
on the eſtate of his debtor. | 

At the ſame time, as ſhall be more particularly noticed in 
the anſwers to David Loch's petition, the reſpondent muſt ob- 
ſerve, that there is not the ſmalleſt chance that David Loch 
can prevail in this caſe ; becauſe it now clearly appears, that 
if ever the bargain with Anderſon was completed, it was 
paſſed from; that the diſpoſition, upon the one hand, has been 
given up by Anderſon to the petitioner, and the petitioner, 
on the other hand, hath given up the bill that Anderſon had 
granted for the price; and accordingly this bill is in the poſ- 
ſeſſion of Anderſon's relict at this day. 

The petitioner ſays, That no action can lie upon the obli- 
gation in queſtion, becauſe it was only a miſhve on one ſide 
without any counter obligation ; and that both parties muſt 
be bound, or neither; as was determined in the caſes, Mac- 
kenzie contra Park, and Stewart contra Billet. | 

Theſe caſes are not as yet collected, and the reſpondent is 
not acquainted with the particular circumſtances of them; 
but, as he has been informed, they do by no means apply to 
the caſe in hand, becauſe there the tranſaction was eſtabliſh- 
ed by mutual writings ; and there can be no doubt, that if 
either of the writings be liable to a legal nullity, that the 
tranſaction cannot be binding. 

But, in the preſent caſe, no objection or nullity does lie to 
the obligation in queſtion; and, with ſubmiſſion, there can 
be no doubt that a perſon may be effectually bound, by a mo- 
nolatcral deed, to diſpone lands, as well as to pay a ſum of 
money. The acceptance of the obligation, upon the part of 
the creditor, does ſufficiently bind him to perform the whole 
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conditions under which the obligation is granted; and in 


this caſe there can be no doubt of the acceptance of the ob- 


ligation upon the part of the reſpondent, when the tranſac- 
tion has been ſo far carried into execution, that part of the 
price has been paid, and the reſpondent has entered into the 
poſſeſſion, and has laid out his money in making repairs up- 
on the ſubjects. 

Neither is it a good anſwer to ſay, That where mutual wri- 
tings are not granted, it is in the power of the perſon who 
is poſſeſſed of the writing, to defeat the right and intereſt of 
the other party, by deſtroying the deed. For although the 
perſon who wants to be ſecure againſt every riſk, would take 
care to execute ſuch a tranſaction, by granting mutual deeds; ; 
yet it will afford no objection to the tranſaction, if habilely 
inſtructed, that it was executed in the form of a monolateral 
deed only. The law does not preſume that any perſon will 
be guilty of ſo tortious an act, as to deſtroy a deed in which 
another perſon has an intereſt, without his conſent; and if 
any perſon ſhould be guilty of ſo groſs a fraud, and breach 
of truſt, the law, upon a proof of the fact, would give ful! 
and ample redreſs. Indeed, if the argument proves any 


thing, 1t proves too much ; becauſe, by the ſame rule, where 


ſuch a tranſaction is executed in the form of a mutual con- 
tract, regularly ſigned by both parties; yet it would not 


be binding upon either, unleſs two doubles had been execu- 


ted: and yet it is believed that point has never hitherto been 


diſputed, 


But, 240, This point is not now entire, but is eſtabliſhed 
by a judgement of the conrt, which has become final. For 


your Lordſhips will obſerve, that, in the proceſs brought at 


the reſpondent's inſtance againſt the petitioner before the 
meriff, for implement of the obligation, this very defence 
was pleaded among others. And the ſheriff having over- 
ruled the defence, the petitioner complained by a bill of ad- 
vocation; and the Lord Preſtongrange Ordinary refaſed the 
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bill; and your Lordſhips, upon advifing petition and an- 
An. 9. 1759 · [ wers, of this date adhered. 

The petitioner has made no anſwer to this plea of a res 
judicata; but it is ſaid in the petition for Mr Loch, That an 
interlocutor given upon paſſing or refuſing a bill of ad voca- 
tion, is never conſidered as a proper final judgement upon 
the merits of the cauſe. 

But although a judgement of the court, paſſing a bill of 
advocation, is not conſidered as a final judgement upon the 
merits of the cauſe; yet it is impoſſible to doubt, that a 
judgement of the court, refuſing a bill of advoration. is as 

much a judgement upon the merits of the cauſe, as any that 
can be pronounced. 

It is ſaid, That when the ſecond bill of advocation was re- 
fuſed, it was exprefled in the remit, that the petitioner ſhould 
be hard as to all of his defences againſt granting the diſpo— 
tion; which the petitioner would conſider as an alteration of 
the judgement that had been given upon the former bill of 


advocation. But it is impoſſible that the interlocutor upon 10 
the ſecond bill can bear any ſuch conſtruction. No more pr 
was or could be meant thereby, than that the petitioner | 
ſhould be heard upon every relevant defence he had againſt ex 
the action; but certainly it could never be meant thereby, ge 


that he could be heard upon an objection that had been de 
already proponed and * by a final judgement of the I a 


court. 8 
The petitioner ſhoves: in the laßt place, That he cannot be lia 
bound to implement, as the reſpondent himſelf failed to im— by 


plement the bargain upon his part; for that he neither made MW ve; 
a tender of the money at Martinmas 1757, nor preſented a ye: 
diſpoſition to Anderſon, to be ſigned by him. | dig 
In the fl place, Suppoſing the fact true, yet ſuch failure lige 
could not have the effect of annulling or irritating the bar- the 
gain. The reſpondent would ſtill be allowed to implement, \ 
upon making up any damages Gat could be qualified by the I ded 
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mora upon his part, unleſs a declarator had beeen obtained 
annulling the bargain on account of non- implement. ” 

But, 2do, In point of fact, the reſpondent was always wil- 
ling to implement in terms of the miſſive. At Martinmas 
1757, he offered payment to the petitioner of the L. 100 
Sterling, in terms of the miſſive; although he only accepted 
of L. 50 of it, in reſpect, as he ſaid, he had no occaſion for 
more money at that time. p 

And as to his demanding a diſpoſition from Anderſon, it 
could not hurt the reſpondent, although he had never requi- 
red Anderſon to grant it. The reſpondent had no title to 
make any claim againſt Anderſon, with whom he had never 
contracted, It was the petitioner's duty, in terms of his ob- 
ligation, to have procured the right from Anderſon, and to 
have delivered it to the reſpondent. | 

The reſpondent, therefore, with ſubmiſſion, hopes, that 
your Lordſhips can have no difficulty to refuſe the petition 
and to adhere to the many interlocutors that have been pro- 
nounced 1n this cauſe by the preſent Lord Ordinary and his 
predeceſſor. | | 

The petitioner 1s found liable by the Lord Ordinary in the 
expences of proceſs; and the reſpondent 1s humbly perſua- 
ded, that your Lordſhips will be of opinion, upon the above 
detail of the facts and proceedings, that if ever, in any caſe, 
a party had, by his conduct, ſubjected himſelf to the full 
expences of proceſs, it is in the preſent. The cauſe, though 
liable to no fort of ambiguity, has, by uncommon arts uſed 
by this petitioner, and by a train of the moſt litigious and 
vexatious conduct, been kept in dependence for about nine 
years; and the petitioner, by turning himſelf into all the 
different ſhapes that his invention could ſuggeſt, has ob- 
liged the reſpondent to lay out above one half of the value of 
the ſubject in diſpute in expences at law. 

Your Lordſhips will obſerve from the proceedings above 
deduced, that during the dependence of the action before 


the ſheriff, no leſs than eight interlocutors were pronounced, 


ordaining 
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ordaining the petitioner to grant the diſpoſition, viz. 2d and 
20th May, 15th June, 18th July, 15th and 31ſt Auguft 
1759, and gth and 25th July 1760. And there has been 
already pronounced by the court of ſeſſion, no leſs than 
fourtecn different interlocutors in favour of the reſpondent, 1 
Viz. one by Lord Preſtongrange, upon the 29th July 1759, 
and adhered to by your Lordſhips, 9th Auguſt thereafter; 3 
and one by Lord Edgefield, upon the 18th October 1759; 
and by the late Lord Juſtice-Clerk, one upon the 12th July 
1760, 8th January, and 15th December 1761, and 17th 
February, and 4th March 1766, and by the preſent Lord 
Ordinary, no leſs than fix different interlocutors. _ 
However plain and ſimple the bargain was, the reſpondent ! 
has not only been obliged to raiſe an action againſt the pe- 
titioner for implement, and in which he has obtained ſo ma- 
ny judgements in his favour; but the petitioner has, by an 
ingenuity peculiar to himſelf, ſplit the cauſe into a number 
of branches; ſo that the reſpondent has been obliged to de- 
fend himſelf in four proceſſes before the court of ſeſſion, } 
vg. three advocations, and one reduction; and to defend his 
tenant Mr Hay in three proceſſes before the bailies of the 
Canongate, and two before the court of ſeſſion, viz. the fore- 
ſaid ſuſpenſion, and multiple-poinding ; as alſo to defend 
Walter Neilſon in a proceſs before the court of ſeſſion, and 
to ſupport the claim made before the ſheriff by Mr Ker, for 
ſearching the records for incumbrances affecting the ſubjects, 
in all eleven proceſſes beſides two ſubmiſſions which he would 
never meet upon, and the. trouble of numberleſs commu- 
nings which he would never abide by. | Y 
By theſe means the reſpondent has not only been put to 
above one half of the value of the ſubject in law-expences, 
but alſo ſuffered a very great loſs by ſo long a delay to im- 
plement the bargain, as he could have meliorated the ſub- 
jets very conſiderably : for all which the reſpondent has no 
doubt, that your Lordſhips juſtice will give ample redreſs, Þ 
In reſpe& whereof, &c. II JV 68 | 
RO. MACQUEEN. 


